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Introduction

Does the right against self-incrimination afford-
ed by Article 31 of the Uniform Code of Military
Justice (UCMJ)* and by the fifth amendment to
the United States Constitution? prohibit the use of
compelled testimony in military administrative
proceedings, particularly administrative discharge
proceedings? It certainly does if the testimony can
be used in a future criminal case.® But what if an
individual is immunized from any future criminal
consequences of the compelled testimony so that
the only adverse consequences that can result are
administrative or civil? Or, what if an individual
seeks to exclude statements from military admin-
istrative proceedings because they were obtained
in violation of Article 31 or the fifth amendment?

110U.S.C.§ 831(1976).

*UJ.S. Const. amend. V. The fifth amendment’s self-incrimina-
tion clause provides, “No person . . . shall be compelled in any
criminal case to be a witness against himself.”

'See, e.g., Lefkowitz v. Turley, 414 U.S. 70, 77 (1973); Gard-
ner v. Broderick, 392 U.S. 273 (1968); Spevack v. Klein, 385
U.S. 511 (1967); Garrity v. New Jersey, 385 U.S. 493 (1967).

“Currently, there is a limited regulatory basis in Army Regula-
tion (AR) 15-6 for exclusion of certain inivoluntary admissions -
from Army administrative investigations and boards. See U.S.
Dep't of Army, Reg. No. 15-6, Boards, Commissions, and Com-
mittees—Procedure for Investigating Officers and Boards of
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Do Article 31 or the fifth amendment prevent use
of compelled testimony in these circumstances?

The answers to these questions have significant
implications for the military practitioner. If the
right against self-incrimination precludes the use
of compelled testimony in administrative proceed-
ings even when there is no possibility of its usein a
criminal prosecution, then a service member could
lawfully refuse an order to testify at a court-mar-
tial if the grant of immunity accompanying it did
not include protection from adverse administra-
tive consequences.® Similarly, a service member
could refuse to provide testimonial evidence at an
adverse administrative proceeding even if given
immunity from its use at any criminal trial. Addi-
tionally, any statements by a service member ob-
tained in violation of Article 31 or the fifth
amendment would have to be excluded from ad-
ministrative proceedings. If, however, the right
against self-incrimination does not preclude the
use of compelled testimony in administrative pro-
ceedings when there is no possibility of its use in a
criminal prosecution, then service members could

Officers, para. 3-7¢(6) (24 Aug. 1977). This provision does not
require exclusion of statements obtained in violation of Article
31().

SAn order to testify pursuant to a grant of immunity is consti-
tutional only if it affords protection commensurate with that
inherent in the fifth amendment right against self-incrimina-
tion. See, e.g., Kastigar v. United States, 406 U.S, 441 (1972);
Murphy v. Waterfront Commission, 378 U.S. 52 (1964).
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be forced, through grants of immunity from
courts-martial, to provide testimony that could re-
sult in adverse administrative consequences to
them, including stigmatizing discharges;® there
would be no basis under Article 31 or the fifth
amendment for excluding such compelled state-
ments from administrative proceedings.”

The law in this area is very confusing for the

 military practitioner. On one hand, there is case

law resulting from the military’s drug urinalysis
program, hotably United States v. Ruiz® and Giles
v. Secretary of the Army,? that indicates that Arti-
cle 31 and the fifth amendment prevent use of
compelled testimony in administrative proceed-
ings even when there is no possibility of its use in a
criminal trial. On the other hand, there is a signifi-

~

“In this article, the -tarm “stigmatizing discharge” means an
administrative discharge characterization of general or other
than honorable.

"One might argue that an exclusionary rule based on the fifth
amendment right against self-incrimination should be applied
to civil proceedings as well as criminal proceedings as a deter-
rent. However, this argument ignores the literal language of
the fifth amendment and Article 31, particularly the fact that
the exclusionary rule established under Article 31(d) is limited
to courts-martial. It also ignores the recent trend to narrow the
exclusionary rule rather than broaden it.

23 U.5.C.M.A. 181, 48 C.M.R. 797 (1974).

*475 F. Supp. 595 (D.D.C. 1979), modified ir part, 637 F.2d
6554 (D.C. Cir. 1980).
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cant body of Supreme Court' and lower court pre-
cedent!! indicating that the right against self-in-
crimination does not protect against possible ad-
verse civil consequences of compelled testimony
except in very narrow circumstances. Surprising-
ly, the military urinalysis cases, Ruiz and Giles,
did not consider this substantial body of prece-
dent. In fact, in the holdings, the courts relied en-
tirely on a Supreme Court case that was irrelevant
to the question posed.

The purpose of this article is to analyze whether
Article 31 or the fifth amendment prohibit use of
a service member’s compelled testimony in ad-
verse military administrative proceedings when
the service member has been immunized from its

use in future criminal prosecutions. The article

first examines the military urinalysis cases,
United States v. Ruiz and Giles v. Secretary of the
Army and compares the rationale in Ruiz and
Giles with the analysis that current Supreme
Court and lower court precedent indicate is appli-
cable to the question. Finally, it evaluates military
administrative proceedings, particularly adminis-

trative discharge proceedings, in light of the appli-

cable precedent.

The Military Urinalysis Cases—Ruiz and Giles

United States v. Ruiz'* and Giles v. Secretary of
the Army™ are the most recent military-related
cases that have squarely addressed the question of
whether Article 31 or the fifth amendment pro-
hibit use of an individual’s compelled testimony
against him in an adverse administrative proceed-
ing even when it cannot be used in a future crimi-
nal trial.*

1°See, e.g., United States v. Ward, 448 U.S. 242 (1980); Ullman

v. United States, 350 U.S. 422'(1956); Brown v. Walker, 161

U.S. 591 (1896).

MSee, e.g.,In re Daley, 549 F.2d 469 (7th Cir.), cert. denied, 434
U.S. 829 (1977); Patrick v. United States, 524 F.2d 1109, (7th
Cir. 1975); Napolitano v. Ward, 4567 F.2d 279 (7th Cir.), cert.
denied, 409 U.S. 1037 (1972); Childs:v. McCord, 420 F. Supp.
428 (D. Md. 1976); United States v. Kates, 419 F. Supp 846
(E.D. Pa. 1976). ,

1123 U.S.C.M.A. 181, 48 C.M.R. 797 (1974).

475 F. Supp. 695 (D.D.C. 1979), modified in part, 637 F.2d
654 (D.C. Cir. 1980).
“In an earlier case, Grant v. United States 162 Ct. Cl. 600, 608

'Both cases deal with the Department of Defense
(DOD) compulsory urinalysis program in effect
from 1971 to 1975. Under the program, service
members were compelled to provide urine samples
to determine if they were drug abusers. The pro-
gram provided that evidence obtained as the result
of such compelled urinalysis could not be used in a
court-martial or to support an administrative dis-
charge characterized as other than honorable.
However, such evidence could be used to support
an administrative discharge characterized as gen-
eral or honorable.!®

In Ruiz, the Court of Military Appeals (COMA)

held that, under these circumstances, an ordertoa

service member to furnish a urine specimen for
urinalysis was unlawful since it compelled the
service member to incriminate himself in violation
of Article 31, UCMJ. Ruiz’s holding had two bases,
both of which were absolutely essential to support
it. First, the Ruiz court reasoned that Article 31
“has a broader sweep than the Fifth Amendment
to the United States Constitution” in its definition
of an incriminating statement. Thus, it prohibits
compelling a service member to furnish bodily
fluids such as urine.!® Second, the Ruiz court rea-
soned that Article 31(a), being at least coextensive
with the fifth amendment prohibition against self-
incrimination regarding the kind of proceedings to
which it apphed prohibited the use of compelled
testimony in administrative proceedings as well as
courts-martial. The court noted: =

Moreover, while the purpose of the order
was concededly not to obtain evidence

(1963), the Court of Claims found the right against self-incrimi-
nation inapplicable to administrative discharge proceedings.
Neither Ruiz nor Giles mention Grant. The related issue of

whether Article 31 and the fifth amendment require exclusion -

of evidence in a military administrative proceeding was cop-
sidered recently in Phillips v. Marsh, 687 F.2d 620, 622 (2d Cir.
1982) (Winter, J., concurring). The case involved use in a West
Poirt cadet disciplinary board of a statement allegedly ob-
tained in violation of Article 31 and the fifth amendment.

8See United States v. Ruiz, 23 U.S.CM.A. 181, 183 n.2, 48
C.M.R. 797, 7199 n.2 (1974); Giles v. Secretary of the Army, 475
F. Supp. 695, 597-98 (1979).

1923 U.S.C.M.A. at 182, 48 C.M.R. at 798 (1974). COMA has
subsequently rejected this aspect of Ruiz, thereby making the
present DOD urinalysis program possible. See United States v.
Armstrong, 9 M.J. 374 (C.M.A. 1980).




against the accused for use at a court mar-

" tial, [the accused’s commander]. .. envi-
sioned the use of the test results in an admin-
istrative proceeding at which the accused
could be subjected to a general discharge
[footnote deleted]. The constitutional prohi-
bition against self-incrimination applies to
administrative as well as criminal proceed-
ings. Spevack v. Klein, 385 U.S. 511 (1967).
We believe that Article 31(a) has at least
equal applicability, for it forbids all persons
subject to the Code from compelling a person
to incriminate himself. None of its terms in-
dicate that Congress intended to permit
forced self-incrimination in board proceed-
‘ings anymore than in courts-martial. Hence,
in light of [the accused’s command-
er’s]...conceded desire to utilize the
urmalysm against the accused in an adminis-
trative discharge proceeding, his order for
this reason was also in violation of Article 31
and unlawful .}’

COMA has never had occasion to reexamine this
aspect of Ruiz’s holding or to decide whether its ra-
tionale not only made an order to furnish evidence
for use at an administrative proceeding illegal but
also required exclusion of compelled evidence
from the proceeding. This latter question finally
arose in the case of Giles v. Secretary of the
Army.® In Giles, the court held that use of evi-
dence obtained as the result of compelled urinaly-
sis to discharge a service member administratively
with a general discharge violated Article 31,
UCMJ. The court thus ordered upgrading of the
service member’s discharge to honorable.® The
Giles court essentially accepted and reaffirmed
Ruiz’s holding that Article 31 precluded use of
compelled testimony in an administrative proceed-

1723 US.CM.A. at 183, 48 C.M.R. at 799 (1974) (emphasis
added).

'*475 F. Supp. 695 (D.D.C. 1979), modified in part, 637 F.2d
6554 (D.D.C. 1980).

¥]d. Subsequently, the court broadened its order to include an
estimated class of about 10,000 former Army members dis-
charged between 1971-74. See Giles v. Secretary of the Army,
84F.R.D. 374 (D.D.C. 1979). :
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ing even when there is no possibility of itsuseina
criminal trial.*

If one were to accept at face value the proposi-
tion set forth in Ruiz and Giles that Article 31 and
the fifth amendment preclude use of compelled
testimony in administrative proceedings even
when there is no possibility of its use in a criminal
trial, the implications for the military would be
quite startling. There are a wide range of adverse
administrative proceedings in the military context
such as administrative discharge proceedings, re-
ports of survey, revocations of security clearances,
revocations of flight status, and suspension or rev-
ocation of various military privileges, to which the
right against self-incrimination would potentially
apply. Strict application of such a self-incrimin-
ation right to all these proceedings would substan-
tially burden the military’s ability to take any ad-
verse administrative actions.?* Even if one at-
tempted to explain Ruiz and Giles as limited to the
specific context where award of a general dis-
charge is involved, strict application of such a self-

"incrimination right to all these proceedings would
. significantly burden the administrative discharge

system.?? Further, it is difficult to see how the ra-
tionale of the Ruiz and Giles opinions can be limit-
ed to the context of a general discharge when

~ these opinions did not distinguish between this

context and other administrative proceedings and

‘when the potential adverse consequences involved

may well be greater in other military administra-
tive proceedings than in the case of a general dis-
charge.®

#4765 F. Supp. at 601.

" Article 31 requires any person acting in an official capacity to
give Article 31(b) warnings, see United States v. Duga, 10 M.J.
206 (C.M.A. 1981), and almost any conduct that is subject to a
potential adverse administrative action in the military is also
potentially a violation of the UCMJ given the broad scope of
Articles 92 and 134. See 10 U.S.C. §§ 892,934 (1976).

Such a requirement might preclude use of most evidence de-
rived from counseling about substandard performance since
substandard performance also could amount to dereliction of
duty under Article 92, UCMJ; 10 U.8.C. § 892(1976).

A general discharge involves no loss of property rights and
the limited stigma involved in having one’s military record la-
beled as “satisfactory but not sufficiently meritorious to war-
rant an honorable discharge.” See U.S. Dep'’t of Army, Reg. No.
635-200, Personnel Separations—Enlisted Separations, para.
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. Fortunately for the military, it is very unlikely
that courts will accept the literal rationale of Ruiz
and Giles in future cases and extend the right
against self-incrimination to preclude use of com-

pelled testimony in military administrative pro-

ceedings generally. This is so because the Ruiz and
Giles courts apparently misunderstood the issue
before them and used an analysis that is inconsis-
tent with applicable Supreme Court and lower
court precedent.

Ruiz and Giles Versus Other Authori‘t,y
Mistaken Analysis in Ruiz and Giles

Both Ruiz and Giles relied on a single Supreme
Court case, Spevack v. Klein,* to support their
broad assertion that the fifth amendment right,
and, thus, the Article 31 right, against self-incrim-
ination “applies to administrative as well as crimi-
nal proceedings.” Yet Spevack did not concern an
individual who had been immunized from future
criminal prosecution. Instead, the case dealt with
an individual who had refused to testify at an ad-

ministrative proceedings, a bar disciplinary hear-
ing, because of the fear that his nonimmunized -

testimony could subsequently be used against him
in a criminal proceeding.” Had the individual in
Spevack been immunized from future criminal
prosecution, as had the individuals in Ruiz and
Giles, it appears that he could have had an adverse
administrative action, such as debarment, taken
against him based either on his silence or on com-
pelled testimony.”

The Supreme Court’s decision in a relatively re-
cent case, United States v. Ward,* illustrates this
point and the fundamental flaw in the analysis in
Ruiz and Giles. Ward involved a self-incrimination

3-7b (1 Oct. 1982). In contrast, other administrative proceed-
ings may involve loss of property and significant stigma.

1385 U.S. 511 (1967).

BUnited States v. Ruiz, 23 US.CMA. 181, 183, 48 CM.R.
797, 799 (1974); Giles v. Secretary of the Army, 475 F. Supp.
595, 601 (D.D.C. 1979).

Gee Spevack v. Klein, 385 U.S. 511 (1967).

YCompare id. with In re Daley, 549 F.2d 469 (7th Cir.), cert. de-
nied, 434 U.S. 829 (1977).

448 U.S. 242 (1980).

challenge to the self-reporting and civil penalty
provisions of the Federal Water Pollution Control
Act (FWPCA). These provisions require any per-
son in charge of a vessel or facility to report dis-
charges of oil or hazardous substances into naviga-
ble waters to the U.S. government. The statute im-
munizes self-reporting dischargers from criminal
penalties, but exposes them to a civil penalty of up

~ to $5,000 for each occurrence.?® An oil company

that reported its own discharge of oil and paid a
civil penalty to the government challenged this
statutory scheme as violating its fifth amendment
right against self-incrimination. The - Supreme
Court held that, because of the immunity against
criminal prosecution given by the FWPCA and the
civil nature of the penalty, the right against self-
incrimination did not apply.®

The Ward Court thus considered a situation al-
most identical to that presented in Ruiz and Giles
and found no violation of the right against self-in-
crimination. In Ward, immunity against use in
criminal prosecution effectively abrogated any
right against giving compelled testimony even if
the compelled testimony could still result in ad-
verse civil consequences. Ward is certainly no ana-
moly. With the notable exception of Ruiz and
Giles, the courts have consistently recognized that
the right against self-incrimination only protects
against adverse criminal consequences resulting
from compelled testimony and not adverse civil
consequences.™

This body of precedent is the necessary result of
both the language and history of the fifth amend-
ment. The fifth amendment by its own terms ap-
plies only to criminal cases. The history of the
adoption of the fifth amendment shows that this

. specific limitation was quite intentional. When

James Madison originally proposed language pro-
viding that “no person shall be compelled to be a
witness against himself,” another delegate per-
suaded Congress to change the language to its pre-
sent form, arguing that the privilege “ought to be
confined to criminal cases.”™?

"See id. at 244-45.

*[d. at 248, 254-55.
*See, e.g., cases cited in notes 10 & 11 supra.
1See 1 Annals of Congress 782 (J. Gales ed. 1834).

s




Ruiz end Giles were incorrect in concluding that
the fifth amendment right against self-incrimina-
tion “applies to administrative as well as criminal
proceedings.” Spevack v. Klein did not support
this conclusion in the context of Ruiz and Giles,
since in these cases, unlike in Spevack, there was
immunity from use of compelled testimony in any
criminal prosecution. Rather, the assertion in Ruiz
and Giles that the privilege against self-incrimina-
tion “applies to administrative as well as criminal
proceedings” contravened the language and his-
tory of the fifth amendment as well as established
precedent holding that the right only protects
against adverse criminal consequences resulting
from compelled testimony in criminal cases and
not in civil cases.

The Correct Analysis

Although Ruiz and Giles were completely wrong
in their rationale for concluding that the protec-
tions of the fifth amendment and Article 31 apply
to administrative proceedings, there is a line of au-
thority that at least arguably might have support-
ed this proposition as far as some administrative
discharge proceedings are concerned. This line of
authority holds that some proceedings, while
nominally civil, are essentially criminal in nature,
so that criminal procedures, such as the fifth
amendment privilege against self-incrimination,
must be applied to them. This line of precedent ap-
pears aimed at preventing circumvention of crimi-
nal protections through creation of nominally civil
proceedings to accomplish essentially the same
purposes as a criminal trial, Case law regarding
applicability of the right against self-incrimina-
tion to nominally civil proceedings stretches from
the Supreme Court’s first application of the right
to a civil forfeiture proceeding in an 1886 case,
United States v. Boyd,* to the Supreme Court’s re-

cent consideration of the issue in 1980 in United

States v. Ward.** Courts using this line of authori-
ty have considered the applicability of the right
against self-incrimination in a number of allegedly
quasi-criminal proceedings, including forfeiture
proceedings, civil fines, attorney disciplinary pro-

*116 U.S. 616 (1886).
1448 U.S. 242 (1980).
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ceedings, deportation proceedings, and civil com-
mitment proceedings.®

Recently, in United States v. Ward, The Su-
preme Court stated the following test to be used in
determining whether a nominally civil proceeding
should be considered criminal for purposes of the
fifth amendment privilege against self-incrimina-
tion:

[The question of whether a particular stat-
utorily-defined penalty is civil or eriminal is
a matter of statutory construction. ... Our
inquiry in this regard has traditionally pro-
ceeded on two levels. First, we have set out to
determine whether Congress, in establishing
the penalizing mechanism, indicated either .
expressly or impliedly a preference for one
label or another . . . Second, where Congress
has indicated an intention to establish a civil
penalty, we have inquired further whether
the statutory scheme was so punitive either
in purpose or effect as to negate that inten-
tion.%

After the Court determined that Congress in-
tended the statutorily-defined penalty at issue in
Ward to be civil, it inquired whether the scheme
“was 80 punitive . . . as to negate that intention.”’
To do this, the Court first looked at seven nonex-
clusive considerations that some of its previous de-
cisions, particularly Kennedy v. Mendoza-Martin-
ez,* indicated might make criminal protections
apply even to a nominally civil proceeding that im-
posed penalties. These seven factors were whether
the sanction involves an affirmative disability or
restraint, whether the sanction has historically
been regarded as a punishment, whether it comes
into play only after a finding of scienter, whether
its operation will promote the traditional aims of
punishment, retribution and deterence, whether

"See, e.g., United States v. Ward, 448 U.S. 242 (1980) (civil
fine); United States v. United States Coin & Currency (1971)
(forfeiture proceeding); Lees v. United States, 160 U.S. 476

(1893) (civil fine); In re Daley, 549 F.2d 469 (7th Cir.), cert. de- .

nied, 434 U.S. 829 (1977) (attorney disciplinary proceeding).
12448 U.S. at 248-49. ‘

"[d. at 249-51.

1372 U.S. 144, 168-69 (1963).
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the behavior to which it applies is already a crime,
whether an alternative purpose to which it may ra-
" tionally be connected is assignable for it, and
whether it appears excessive in relation to the al-
ternative purpose assigned.* The Court only rec-
ognized one of these seven factors as being present
in Ward, i.e., that the same conduct covered by the
civil penalty provision at issue was also covered by
a criminal statute. The Court found that this fact
and other matters offered as to the allegedly puni-
tive nature of the statutory provisions were insuf-
ficient to negate Congress’ intent that the provi-
sions be civil.*

The Court’s inquiry did not end, however, with
evaluation of the seven Mendoza-Martinez consid-
erations. The Court pointed out that, even if a civil
proceeding involving a penalty were not suf-
ficiently criminal in nature to trigger other crimi-
nal procedural guarantees, it could still be “quasi-
criminal” so as to trigger the somewhat broader
scope of the application of the fifth amendment
privilege against self-incrimination under Boyd v.
United States and its progeny.*' The test employed
by the Court in this regard is less clear, although it
involved comparison of the penalty assessed in
Ward with that assessed in Boyd to determine
whether it was more akin to a criminal fine or civil
damages, whether the civil and criminal penalties
were part of the same or different statutory
schemes, and whether the statutory scheme posed
a danger of prejudice in later criminal proceed-
ings.*> However, the Court viewed as its most im-
portant consideration the “overwhelming evidence
that Congress intended to create a penalty civil in
all respects and quite weak evidence of any coun-
tervailing punitive purpose or effect.”®

Use of Compelled Testimony in Military
Administrative Discharge Proceedings

As indicated above, contrary to Ruiz and Giles,
the right against self-incrimination does not ordi-

%id. at 168-69.
4448 U.S. at 249-51.
“Id. at 251-54.

*/d, at 253-54.

“Id. at 254.

narily prohibit use of compelled testimony in ad-
ministrative proceedings when there is no possibil-
ity of criminal prosecution. Instead, in this con-

‘text, the right against self-incrimination extends

only to a narrow group of proceedings that, while
nominally civil, are really criminal in nature. To
determine if the right against self-incrimination
prevents use of compelled testimony in a military
administrative proceeding when there is no possi-
bility of criminal prosecution first requires appli-
cation of ‘the test recently explained by the Su-
preme Court in United States v. Ward to deter-
mine if the proceeding is quasi-criminal in nature.
Further, with military administrative proceed-
ings, consideration also should be given to wheth-
er military needs dictate a different application of
the right against self-incrimination to military ad-
ministrative proceedings than to civilian proceed-
ings.“

Naturally, it would be impaossible in an article of
this length to evaluate fully under Ward the di-
verse kinds of administrative proceedings that ex-
ist in the military context to determine if they are
quasi-criminal and then further evaluate whether,
even if quasi-criminal under Ward, factors pecul-
iar to the military argue against application of a
self-incrimination right to them. Also, such an -
evaluation is unnecessary because it seems evident
that most military administrative proceedings do
not fall within the narrow class of cases that,
while nominally civil, are essentially criminal in
nature. However, one category of military admin-
istrative proceedings, the administrative dis-
charge, merits at least brief examination under
Ward for two reasons. First, critics have frequent-
ly charged that aspects of the administrative dis-
charge are essentially punitive.** Second, given

“Cf. Parker v. Levy, 417 U.S. 733, 7568 (1974) (“while members
of the military are not excluded from the protection granted by
the first amendment, the different character of the military
community and of the military mission require a different ap-
plication of these protections”).

“See, e.g., Comments, Punishment of Enlisted Personnel Out-
side the UCMJ: A Statutory and Equal Protection Analysis of
Military Discharge Certificates, 9 Harv. C.R.-C.L.L. Rev. 227
(1974). Nonetheless, the majority of courts considering the is-
sue have found the administrative discharge to be nonpunitive.
See, e.g., Pickell v. Reed, 326 F, Supp. 1086, 1090 (N.D. Cal.),
aff'd, 446 F.2d 898 (9th Cir.), cert. denied, 404 U.S. 946 (1971),
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. that the Ruiz and Giles decisions rest on a grossly

incorrect analysis of the law, it is important to see
if application of the correct analysis would lead to
any different result.

Application of the Ward Test to Administrative
Discharge Proceedings

1. First level—A Civil Label

The first level of the Ward test asks “whether
Congress in establishing the penalizing mecha-
nism, indicated either expressly or impliedly a
preference for one label or the other.”* The admin-
istrative discharge proceeding easily meets the
test for being civil under this first level of Ward.
Congress, in a civil statute, has authorized the
military departments to discharge service mem-
bers.'” Pursuant to this authority, the Department
of Defense and the military departments have de-
veloped procedures for administrative discharges
that are specifically differentiated from punitive
discharges or dismissals under the Uniform Code
of Military Justice.® Administrative discharge
proceedings clearly then have a “civil label” and
thus are civil under the first level of Ward.

2. Second le vel—Sufficienﬂy Punitive to Negate
Civil Label

The second level of Ward’s test is determination
of “whether the statutory scheme . . . [is] so puni-
tive either in purpose or effect as to negate” the
civil label.*® This second level involves evaluation
of the seven Mendoza-Martinez considerations.
Such an evaluation of the administrative dis-
charge is difficult because of the many bases for

Grant v. United States, 162 Ct. Cl. 600, 608-09 (1963). Cf.
United States v. Kingsly, 138 U.S. 87 (1891) (characterization
in administrative discharge of “unfit for service, character bad”
not “punishment for an offense”). But see Stapp v. Resor, 314
F. Supp. 476,478 n.1 (S.D.N.Y. 1970).

448 U.S. at 248-49.
“10U.S.C.§ 1169 (1976).

“Compare Department of Defense, Directive No. 1332.14, Ad-
ministrative Discharges (28 Jan. 1982), with Manual - for
Courts-Martial, United States, 1969 (Rev. ed.), paras. 76(a)3),
(4), 127c (punitive discharges).

448 U.S. at 249-50.
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administrative discharge,* the three characteriza-
tions of discharges possible with their varying ef-
fects,”* and the need to evaluate the seven consi-
derations examined in Ward and Mendoza-Mar-
tinez without any guidance as to what weight
should be given to each factor. With these difficul-
ties in mind, it still is worthwhile to look briefly at
how the second level of the Ward test might apply
to administrative discharge proceedings.

The first of the seven Mendoza-Martinez consi-
derations is whether the proceeding imposes the
same kind of affirmative disability as involved in a
criminal penalty. An administrative discharge
proceeding does not appear to involve imposition
of the same kind of affirmative disability or re-
straint as a criminal proceeding such as a court-
martial. Unlike a court-martial, an administrative
discharge proceeding cannot impose forfeitures of
pay, fines, confinement, or a punitive discharge.
Certainly, the loss of employment involved in end-
ing military status is not an affirmative disability
or restraint. The closest the administrative dis-
charge proceeding comes to imposing an affirma-

‘tive disability is the stigma involved with charac-

terization of a discharge as general or other than
honorable and possible loss of eligibility for veter-
ans benefits involved with an other than honora-
ble discharge.**

Yet, the stigma involved does not equate to the
affirmative disability resulting from a criminal
conviction. The stigma caused by a general dis-
charge is different because it only denotes that a
former service member had a military record that
was “satisfactory but not sufficiently meritorious
to warrant an honorable discharge.”™ Arguably,
this stigma is little different than that involved in

%Gee Department of Defense, Directive No. 1332.14, Ad-
ministrative Discharges, encl. 3, pt. I (28 Jan. 1982) [hereinaf-
ter cited as DOD Dir. 1332.14].

s1The three types of characterizations possible in an administra-
tive discharge proceeding are honorable, general, and other
than honorable. See id. at pt. 2C. An other than honorable dis-
charge may result in loss of eligibility for veteran’s benefits.
See 38 U.S.C.§ 3103(1976).

%:See id.

»See U.S. Dep't of Army, Reg. No. 635-200, Personnel Separa-
tions—Enlisted Separations, para. 3-7b (1 Oct. 1982).
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an employer rating an employee’s performance as
mediocre. Even the stigma involved when a serv-
ice member is discharged administratively with an
other than honorable discharge arguably does not
involve an affirmative disability. It certainly is not
any greater than the stigma involved in bar disci-
plinary proceedings in which an attorney is de-
clared unfit to practice law because of criminal
conduct involving moral turpitude. Such bar disci-
plinary proceedings have been recognized as civ-
il.* Further, the Privacy Act®® and regulations per-
taining to issuance and release of discharge certifi-
cates lessen the effect of any stigma since they
prevent disclosure of the characterization of a
former service member’s discharge and the rea-

sons for his or her discharge to the general public.

Finally, the very fact that administrative dis-
charges are expressly differentiated from punitive
discharges given pursuant to criminal convictions
and are based on consideration of the service mem-
‘ber’s entire military record®” makes any stigma in-
volved with an administrative discharge of a dif-
ferent sort than a criminal conviction.

Possible loss of veteran’s benefits for persons re-
ceiving other than honorable discharges does not
appear to be the same kind of affirmative disabil-
" ity that is involved with a criminal conviction.

Loss of potential benefits, unlike a forfeiture or .

fine, does not involve loss of any vested right. Vet-
erans benefits are not a right for everyone who en-
ters military service, but rather are a form of legis-
lative largesse conditioned on a service member
who has completed at least a certain length of
service while meeting minimum standards of con-
duct and performance. ‘

The second Mendoza-Martinez consideration is
whether the nominally civil penalty has historical-
ly been regarded as a punishment. This considera-
tion seems debatable in the context of the adminis-
trative discharge. Certainly, the administrative

%4See In re Daley, 549 F.2d 469 (7th Cir.), cert. denied, 434 U.S.
829 (1977).

%5U.8.C.§ 552a(1976).

*U.S. Dep't of Army, Reg. No. 635-5, Personnel Separations—
Separation Documents, paras. 2-1,2-6 (15 Aug. 1979).

$'See DOD Dir. 1332.14, encl. 3, pt. 2C.

discharge has not been regarded as a punishment
in the same sense as punishments under the Uni-
form Code of Military Justice, or under its prede-
cessor, the Articles of War. Both DOD directives
and Army regulations have emphasized the use of
the administrative discharge as a means of termi-
nating service in appropriate cases and as an in-
centive toward acceptable performance and con-
duct during a person’s military service rather than
as a punitive measure. Also, administrative dis-
charges have a number of bases, most of which are
in no way related to punishment for certain con-
duct.®® On the other hand, over the years, a num-
ber of commentators have argued that characteri-
zation of an administrative discharge, especially
as other than honorable, is essentially a punish-
ment. There has been a tradition in the military,
continued in the present system of awarding puni-
tive discharges, of giving stigmatizing character-
izations of military service as part of punish-
ments.*® :

The third Mendoza-Martinez consideration is
whether the civil penalty comes into play only af-
ter a finding of scienter. This would not appear to
be the case with most administrative discharge
proceedings. In most cases, the reasons for admin-
istrative separation and characterization involve a
pattern of performance or conduct that relates to
the ability of the service member to meet the de-
mands of military service, rather than particular
acts that involve any guilty state of mind. One ex-

" ception involves provisions allowing for separa-

tion of service-members for a single serious crimi-
nal offense.®® These provisions necessarily require
scienter in order to establish commission of the of-
fense.

The fourth Mendoza-Martinez consideration is
whether operation of the civil penalty will pro-
mote the traditional aims of punishment, retribu-
tion and deterence. Certainly, the administrative

%See generally id. at pt. 1 (e.g., early release to further educa-
tion, dependency or hardship, pregnancy, conscientious objec-
tion, medical grounds, minority, defective enlistment agree-
ment). )

"See Lance, A Criminal Punitive Discha